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IN THE 


Untteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 


No. 7307. 


Claude Wyant, Appellant, 

v. 

E. V. Crittenden, Appellee. 


Appeal From the District Court of the United States 
for the District of Columbia. 


BRIEF FOR APPELLEE. 


APPELLEE’S STATEMENT OF THE CASE. 

This is not an appeal from a final decree dismissing 
appellant’s bill of complaint for discovery and ac¬ 
counting. It is an appeal from a judgment entered in 
favor of the appellee Crittenden, defendant below, 
against the appellant, plaintiff below, on November 7, 
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1938 under Rule 56 of the Federal Rules of Civil Pro¬ 
cedure. 

It is believed that it would be helpful and enlighten¬ 
ing to the Court if the history of this litigation as 
shown by the record were briefly reviewed. 

Appellant’s bill for discovery and accounting was 
filed on October 23, 1934 and subpoenas to answer as 
to all three defendants issued. They were returned 
marked “Not to be found”. The suit was dismissed 
without prejudice under old Law Rule 74 of the Dis¬ 
trict Court of the United States for the District of Co¬ 
lumbia on April 20, 1936 and reinstated on October 20, 
1936 upon motion of appellant. The suit again was 
dismissed without prejudice on October 20, 1937 and 
again reinstated on June 3, 1938 upon motion of ap¬ 
pellant. On June 3, 1938 alias subpoenas to answer as 
to all three defendants were issued. The defendants 
Crittenden and National Capital Securities Corpora¬ 
tion were served on June 3, 1938 and the defendant 
Hill on June 6,1938. Each of the three defendants filed 
a motion on June 24,1938 to vacate alias summons with 
affidavit in support thereof. The motions of the defen¬ 
dants Hill and National Capital Securities Corp. were 
granted on October 5, 1938, leaving as the sole defen¬ 
dant in the cause, the appellee Crittenden. On October 
17, 1938 the appellee filed a motion to dismiss bill for 
discovery and accounting and for summary judgment 
with affidavit in support thereof attached. The court 
heard the matter on November 7, 1938 and signed an 
order for judgment for appellee, from which this ap¬ 
peal was taken. Subsequent thereto the lower court 
ordered certain papers excluded from the record on 
appeal and included others and signed an order for 
supplemental record under rule 75(h) of the Federal 
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Rules of Civil Procedure. Thus the matter is before 
this Honorable Court on an original and supplemental 
record. It is respectfully called to the attention of 
this Honorable Court that under the order of the lower 
court dated December 19 , 1938 (R. 32) that the “ap¬ 
pellant’s points” in opposition to appellee’s motion to 
dismiss said bill of complaint and for summary judg¬ 
ment (R. 13-17) were stricken from the record on ap¬ 
peal, and, therefore, should not be considered by this 
Honorable Court, in its deliberations . 

FURTHER STATEMENT OF FACTS. 

The facts of the transaction out of which this litiga¬ 
tion arose are set forth in the record but for the sake 
of clarity will be repeated here. 

The appellant was the owner on August 5, 1930 of 
lot 22 in Square 3158, known as 717 Oglethorpe Street, 
Washington, D. C. The appellee and William K. Hill, 
one of the defendants below, were trustees under a sec¬ 
ond deed of trust on said property to secure a prom- 
missory note for $1485 given by appellant. The said 
property was sold to Catherine S. Scott for $1860 un¬ 
der said second deed of trust on August 4,1931 subject 
to a prior first deed of trust for $6,000. The second 
deed of trust provided, among other things, that in 
case of any default the trustees should sell the prop¬ 
erty at public auction; that from the proceeds of such 
sale, the trustees should pay all proper costs, charges 
and expenses and that they should pay the remainder 
of said proceeds to the grantor in trust or his assigns. 
On April 21,1931, or prior to the sale under the second 
deed of trust, the appellant, or grantor in trust, deeded 
said property to A. P. Abbaticchio (R. 11) and thereby 
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assigned to Abbaticchio his interest and right to re¬ 
ceive the remainder of the proceeds of the sale under 
the second deed of trust. Abbaticchio, for value re¬ 
ceived, assigned her rights to receive the remainder of 
the proceeds of the sale under the second deed of trust 
to F. M. Hunter on August 1, 1932, according to Hun¬ 
ter’s affidavit, dated August 6, 1932, and filed in a suit 
in Municipal Court of the District of Columbia entitled 
F. M. Hunter v. W. K. Hill and E. I”. Crittenden, No. 
254-866. (R. 29-31). The appellee, prior to the filing 
of said Municipal Court suit, was not advised or given 
any notice of the assignment from Abbaticchio to 
Hunter or of any other assignment. The following is 
a statement of the distribution of the proceeds of said 
sale under said second deed of trust (R. 10): 

Bv price of property, subject to trust of $6000, $1860.00 


To advertisement Washington Herald $23.65 

To auctioneer’s fees 15.00 

To taxes adjusted to date 9.66 

To interest on 1st trust from Feb. 5th to date 193.92 

To second trust and interest (1485) from May 5th 1507.28 

To trustees fees 93.00 

To balance 17.49 


$1860.00 $1860.00 

On the date of the sale under the second deed of 
trust, Abbaticchio was the record owner of said prop¬ 
erty, and in the absence of any notice of any assign¬ 
ment, was the party entitled to the balance of $17.49, 
shown in the above statement, representing the re¬ 
mainder of the proceeds of the sale. Appellant claims 
that the right to the remainder of the proceeds of the 
sale was assigned to him on August 4, 1932, by Ab¬ 
baticchio (R. 17, 18); and it is on this alleged assign¬ 
ment that the appellant apparently predicates his 
claim. Appellee had no notice of this assignment from 


Abbaticchio to appellant until October 27, 1938, over 
seven years after the sale under the second deed of 
trust. This assignment came to appellee’s knowledge 
when appellant’s affidavit in opposition to motion of 
appellee to dismiss bill (R. 17,18) was filed and served 
on October 27, 1938. 

ARGUMENT. 

Insofar as possible the errors relied upon for re¬ 
versal as set forth in the appellant’s brief will be taken 
up in the order in which they are numbered. 

1 . 

The clerk of the lower court was acting in accor¬ 
dance with Rule 15 (a) of the Federal Rules of Civil 
Procedure in refusing the appellant’s amended bill of 
complaint on October 25, 1938. The cited rule pro¬ 
vides that where a responsive pleading is served a 
party may amend his pleading only by leave of court 
or by written consent of the adverse party. A respon¬ 
sive pleading had been served and filed as shown by 
the docket entries (R. 21, 22) and the appellant made 
no effort either to secure leave of court or to obtain 
written consent of the appellee to file an amended bill. 
Therefore, this alleged error is without foundation 
and, moreover, it does not raise any appealable 
question. 

2 and 8. 

The record contains no facts showing that the ap¬ 
pellee was late in filing motion to dismiss bill and for 
summary judgment. Moreover, appellant did not in 
any wise seek to take advantage of any default which 
might have existed. Assuming for the purpose of ar- 
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gument that a default had existed, it was incumbent 
upon the appellant to proceed promptly to enforce it. 
Failing to do this, any default was cured or removed 
by the filing of the aforesaid motion. This Honorable 
Court laid down the law on this subject when it said in 
Banville v. Sullivan , 11 App. D. C. 23, 37, 

“Parties have it in their own power to proceed 
promptly to enforce defaults; but as long as they 
fail so to proceed, it is in interest of justice that 
those in default should in the meantime be allowed 
to come in and remove the default.” 


3. 

i The statement that, “Defendant’s attorney was 
guilty of contempt” is not supported by the record, 
and does not raise any appealable question. 

4. 

The contention that the appellant failed to correctly 
quote the provisions of the trust deed and that the af¬ 
fidavit used by appellee was false and misleading is 
not supported by the record and raises no appealable 
question. It was the appellant’s privilege to file an 
affidavit in opposition to appellee’s motion for sum¬ 
mary judgment under rule 56 (c) of the Federal Rules 
of Civil Procedure setting forth facts showing wherein 
the appellee incorrectly quoted the provisions of the 
deed of trust. This he failed to do. It is significant 
that although the appellant did file an affidavit in op¬ 
position to the motion (R. 17, 18), nowhere therein 
did he state that the provisions of the trust deed, re¬ 
ferred to in Mr. Hill’s affidavit (R. 10, 11), were in¬ 
correctly stated nor did he himself quote or set forth 
what he thought the correct provisions were. In the 
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absence of any facts to the contrary, the court was 
justified in assuming that the facts alleged in Mr. 
Hill’s affidavit were accurate. 

5. 

The claim that the plaintiff violated the law per¬ 
taining to fiduciary relations and committed fraud has 
no foundation whatsoever in the record. There is no 
fraud claimed in the bill of complaint (R. 1-3) nor 
alleged in the affidavit in opposition to motion for sum¬ 
mary judgment. (R. 17, 18) 

6, 7 and 9. 

In accordance with rule 56 (b) of the Federal Rules 
of Civil Procedure, the appellee moved for a summary 
judgment and supported the motion with the affidavit 
of Wm. K. Hill and a copy of a deed from appellant to 
Abbaticchio. In opposition to said motion, appellant 
filed his own affidavit. At the hearing on said motion, 
the court also considered with the approval and con¬ 
sent of appellant and counsel for appellee, as shown 
by the affidavit of Charles E. Pledger, Jr. (R. 28, 29), 
the duplicate original of an affidavit of merit and bill 
of particulars and copy of summons in the suit of 
F. M. Hinder v. TF. K. Hill and E. V. Crittenden in the 
Municipal Court of the District of Columbia, No. 
254-866. This Municipal Court suit is the one referred 
to in appellant’s bill. (R. 1, 2) 

It was the duty of the lower court under rule 56 (c) 
of the Federal Rules of Civil Procedure to examine 
the bill of complaint, the affidavit of Hill, the deed 
from Wyant to Abbaticchio, the affidavit of appellant 
and the Municipal Court suit papers and to determine 




8 


whether there was a genuine issue as to any material 
fact and whether the appellee was entitled to a judg¬ 
ment as a matter of law. 

The lower court decided that there was no genuine 
issue as to any material fact and that the appellee was 
entitled to a judgment as a matter of law. A brief 
analysis of the aforementioned papers will clearly 
demonstrate that the lower court did not err in so 
ruling. 

The appellee was not entitled to any accounting. 
The bill of complaint fails to state a cause of action 
against the appellee. Nowhere in appellee’s bill does 
he set forth facts showing a right to the remainder of 
the proceeds of said sale. He does not allege that he 
was the owner of the equity in the property at the 
time of the sale. He does not allege that he was the 
assignee of any right to the remainder of the proceeds 
of the sale nor that appellee had any notice of any 
such assignment. 

The affidavit of Hill (R. 10, 11) discloses that plain- 
till sold the property in question to Abbaticehio on 
April *21, 1931, or approximately four months prior to 
said sale under the second deed of trust; that the deed 
conveying the property, as aforesaid, was recorded on 
April 22, 1931; that Abbaticehio continued to be the 
record owner of said property up to the date of the 
sale by the trustees under the second deed of trust and 
that Abbaticehio was the owner thereof at the time of 
the said sale. 

Therefore, it was clearly apparent from the affidavit 
of 11 ill that the appellant failed to set forth any facts 
showing the right to the remainder of the proceeds of 
the sale and that he had no claim against the appellee. 

The appellant admits in his affidavit (R. 17, 18) that 
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he conveyed said property to Abbaticchio but, for the 
first time and over seven years after the said sale, 
alleges that Abbaticchio assigned her claim against 
appellee to him on August 4, 1932. The appellee was 
entitled to notice of this assignment and it was not 
binding on him in the absence of such notice or knowl¬ 
edge on his part of its existence. It is also reasonable 
to assume that had there been an assignment, appel¬ 
lant would have referred to it in the bill of complaint. 
Not only does the record show that no notice was 
given appellee of any assignment and that it was not 
referred to in appellant’s bill of complaint but also 
that there is definite proof that Abbaticchio had no 
right to assign the remainder of the proceeds of the 
sale to the appellant. She had assigned it to one F. M. 
Hunter on August 1, 1932, three days prior to the al¬ 
leged assignment to appellant, and Hunter instituted 
a suit based on the claim on August 6, 1932, against 
the appellee in the Municipal Court. (R. 28-31) No- 
where in the record will there be found anything filed 
by the appellant to deny the assignment to Hunter nor 
to challenge the validity thereof. Therefore, the claim 
or right having been assigned to Hunter on August 1, 
1932, by Abbaticchio, which is not disputed, no claim 
or right remained in Abbaticchio to assign to the ap 
pellant on August 4, 1932. It logically follows that 
appellant’s bill of complaint attempted to assert a 
claim or right which he did not possess. 

CONCLUSION. 

Summarizing, the appellant not only failed to allege 
in his bill of complaint that he was the owner of the 
property at the time of the sale, but by his own affi- 
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davit, dated October 27, 1938, admits that he sold the 
property to Abbaticchio prior to the sale. Realizing 
that, under the deed of trust, he had to be the owner of 
the property at the time of the sale or the assignee 
of the right to the remainder of the proceeds of the 
sale to entitle him to said remainder, appellant sets 
up an alleged assignment of such right from Abba¬ 
ticchio to him on August 4, 1932, in said affidavit of 
October 27, 1938. The record indicates that the appel¬ 
lee had no notice previous to the affidavit of October 
27, 1938, of an assignment from Abbaticchio to appel¬ 
lant. Therefore, such notice came to appellee over 
seven years after the sale. Obviously, the appellee 
was not bound by an assignment of which he had no 
notice. Moreover, the assignment from Abbaticchio to 
appellant was invalid because of a prior assignment 
of the same right from Abbaticchio to Hunter on Au¬ 
gust 1,1932, three days prior to the alleged assignment 
from Abbaticchio to appellant. It is significant, and 
the record will show, that the Abbaticchio-Hunter as¬ 
signment has never been denied by appellant or any¬ 
one on his behalf. 

The lower court decided that appellant not only 
failed to set forth a cause of action in his bill of com¬ 
plaint, either as owner or assignee, but also that the 
record clearly demonstrated that he had none. More¬ 
over, the record plainly indicated that there was no 
genuine issue as to any material fact which would war¬ 
rant a trial of the cause. 

The appellee respectfully submits that the ruling of 
the lower court should be affirmed and that this litiga¬ 
tion, involving a trivial amount, and which has been 
in the courts for nearly five years, with its consequent 
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harassment and expense to appellee, should be termi¬ 
nated. 

Respectfully submitted, 

Frank F. Nesbit, 

Charles E. Pledger, Jr., 
Attorneys for Appellee. 
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how could a default fit ins a aotion 1 «ow*>»« lata ha cared hy filing lt*as 
contended hy attorneys.p.* of their brief? So follow the ease to which 
«wy refer/BasrllXe v.SalliTtn.U D.C.Ap,23,attorneys should ha allowed 
*to coat la and renew* default",by removing their aotion free the files.: 

Chat nora proof is needed that said aotion was filed 4 oonths lata 
than the docket la tha reca#t,thanks to said attorneys. Ter this reason 
a nd a aa y other s herein stated,said decree dismissing said cowplaint 
3DSS BE BH72HSBD, 


r 



<5h*r* this Court cell ssidt»2hs facts XX£HI3 CASS COSSTHOTE 

C8K30SXta 

Susnarisingjthcr?: is .10 denial and caanot be that appellee Crtttenden 
accepted $74*25 to r&new his 2 nd trust for another year,May i7jX931$£lse 
$66«$2.te pay Interest ua saw* to Kay 2#i931$^hat Interest on. » m©*: 
due again till Kov* 5,1931$ teat la spite cl these facts he foreclosed Ang»4* 
1931 rithout going to courtjas required ’ay 3«€*&ocioi£ft* In this CoOTt,ani 
thus unlawfully sold appellant 1 ® property that interest cm 1 st trust 
sua't doc ct tlaw of Mid. sale; that appellee hud 90 risht^odor the law* 
to udo appellant** mono? to pay sagej' tart the 2 parties to this suit tali© 


settlement for y**trs,thns admitting app*_ 

interest* that Hunter papers we re not-stationed la dismissal saotloa nor la 
points supporting sane} that said raotioi'w&s filed shout 4 noathc after 
tin* allowed by court rules* teat appellee didn't t pay said 1st trust latere: 
for *fcich ho charged appellant} that but $100 was' paid down at said sale 
and not $300,as called for In sale *ed*$ that appellee would hare saved 
harassment and expanse in years of IltigaUos^co^l^daed of la isvld brief, 
hy paying his honet debte,set forth in the complaint end record herein,when 
first due* that appellee** points supporting dissdsaal notion and Hlllls 
affidavit thereon arc not in the record, while appellant** points on sane 
notion ftre,per wain rule 15 of lover court* 
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If such natters do not constitute fraud, pray what do&st 


Appellant therefore respectfully sutoits teat .the ruling of the lower court 

• »! . % • » ’ . v* •>' • • 1 * * l ‘* " ** . l « ^ ^ 

should be reversed, ^ust as was done in the Ballard .siaiXar case by this 
Hanonfels Court* 
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